CHIEFS OF ONTARIO
BULLETIN

Announcing a New Newsletter from the Chiefs
of Ontario & OKT LLP
Contributed by Kaitlin Ritchie and Sara Mainville of OKT Law
Over the next few months, Chiefs of Ontario, in conjunction with the law firm Olthuis Kleer
Townshend LLP (OKT), will be working to produce a monthly newsletter on various legal and/or policy
topics that are likely to have some impact First Nations in Ontario. There is a companion article in this
newsletter that discusses the contents of federal Bills, C-68 and C-69, and the general absence of the
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) in draft legislation despite
commitments by Canada to “fully implement” UNDRIP. This first issue begins with the topic of
Ontario’s new draft consultation guidelines on the duty to consult and accommodate Aboriginal peoples.
These guidelines, once published, will be used to provide guidance to Ontario ministries regarding the
Crown’s duty to consult.
What is Ontario proposing? Is Ontario on its way to getting it right?
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THE DUTY TO CONSULT AND ACCOMMODATE: ONTARIO INITIATES
REVIEW OF CONSULTATION PROCESSES
In May of 2016, and as part of Ontario’s Journey Together: Action Plan for Reconciliation, the Ministry
of Indigenous Relations and Reconciliation (MIRR) was directed to “…continue to lead engagement
with ministries, First Nations, Métis and industry on the review of Ontario’s existing policies and
processes related to fulfilling its duty to consult, including discussions on the concept of “free, prior and
informed consent” as described in UNDRIP”.
These commitments were reinforced in the Minister of Indigenous Relations and Reconciliation’s
September 2016 mandate letter, with the following listed as a priority:
Working with Canada and Indigenous partners as the federal government moves forward on its national
plan to implement the United Nations Declaration on the Rights of Indigenous People, including
developing a policy on duty to consult.

Ontario’s Review: Updated Guidelines
A key component of MIRR’s review includes an effort to update Ontario’s existing consultation
guidelines, which were originally developed back in 2006. The 2006 Draft Guidelines for Ministries on
Consultation with Aboriginal Peoples Related to Aboriginal Rights and Treaty Rights were made public,
but have remained in “draft” form ever since. Certainly, a lot has happened since 2006 with respect to
what the law requires in terms of the duty to consult and accommodate, rendering these guidelines
considerably out of date.
MIRR has set up the Consultation Policy Project Office (CPPO) to lead this review. In 2017, MIRR sent
a letter out to First Nations communities, which included a document – “Summary of Potential Content
for Updated Guidelines for Ontario Ministries on Consultation with Aboriginal Peoples” (“draft
Guidelines”) – that outlines what Ontario might include in its updated consultation guidelines. This
document is being used to initiate a discussion with First Nation communities about the content of the
updated guidelines, and as a basis for engagement sessions.
Once this engagement is complete, MIRR will eventually provide a report back to cabinet office with
options and recommendations in terms of the content of the new Guidelines.
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So, what’s included in this new “potential content”? Do these proposed draft Guidelines go far enough
in terms of ensuring the Crown’s constitutional consultation obligations to First Nations are met, and are
fulfilled meaningfully? What might communities want to think about
when being asked to comment? This newsletter explores these topics.

Highlights of Ontario’s Proposed Updates: the Good;
the ‘Not-so-Good’
UNDRIP & CONSENT
One good aspect about Ontario’s new potential content is that it is now
mentioning UNDRIP and the concept of consent.
This is certainly progress. The draft Guidelines acknowledge the concept
of consent by stating that the Guidelines will address the concept of Free,
Prior and Informed Consent (FPIC). However, this doesn’t really go the
full distance. It does not go as far as to implement the concept, or even
acknowledge it as something that should be strived for.
While it’s true that the law on consultation and accommodation provides
that consent is generally limited to decisions that will have a significant
impact on established rights, (particularly Aboriginal title), the case law
does recognize and identify the risk to industry and proponents of the
risks of not obtaining the consent of First Nation communities.
For example, the Supreme Court of Canada in Tsilhqot’in Nation v British
Columbia (the first case in Canada to confirm Aboriginal title)
acknowledges that the status of rights may change – for example, from
“asserted” to “proven”. If a company does not get the consent of the First
Nation, but the First Nation’s asserted rights are later “proven”, it’s
possible that the company could be found to be unjustifiably infringing
those rights. In the real world, this means quashing previously-granted
authorizations, cancelling projects, and awarding damages.1
There is therefore potential for significant risk, both to government and
industry, in not getting consent. The reasonable approach, then, is to
achieve reasonable consent with First Nations before interfering with
their lands and resources, regardless of the ‘recognized status’ of the
rights or interests at issue.
Bill C-262 – a bill that calls for full implementation of the UNDRIP,
including FPIC, in Canada – is currently making its way through the
House of Commons. While a federal Bill and thus not having any direct
impact on provincial laws, if it is passed and comes into force, it’s likely
that it would have some influence on Ontario’s laws and policies,
including these draft Guidelines.
1 See

for example Tsilhqot’in Nation v British Columbia, 2014 SCC 44, [2014] 2 SCR 256 at paras 91-92.
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CONSULTATION CAPACITY & FUNDING
Another good aspect is that Ontario’s new updates give a somewhat better discussion of First Nation
capacity and the need for funding when it comes to participating in consultation activities.
The draft Guidelines acknowledge that many First Nation communities receive a high volume of notices
from various ministries about consultation on a number of different initiatives, and that it is challenging
for many communities to participate meaningfully in consultation processes. The draft Guidelines then
go on to explain that MIRR provides general capacity support through the new Relationship Fund
(NRF), and outlines what the NRF does and does not cover. This is also progress.
However, and once again, the law (at least in Ontario) requires more. While courts, to date, have in a
recent case from the Ontario Superior Court, Saugeen First Nation v Ontario (MNRF),2 the court said
the following about Saugeen Ojibway Nation’s (SON) requests for the proponent (T&P Hayes) and the
Ministry of Natural Resources and Forestry (MNRF) to provide SON with funding to conduct peer
reviews and participate in consultation relating to an aggregates project within its traditional territory:
SON has limited resources. It does not participate in consultations as a
party to the Project. The expense of consultation arises as a result of the
proponent’s desire to pursue a project, usually for gain, and the Crown’s
desire to see the project move ahead. The Crown should not reasonably
expect SON to absorb consultation costs from SON’s general resources in
these circumstances (para 159).
The court’s statements clearly suggest that where First Nations are being invited to participate in a
consultation process because a project was proposed and has the potential to have impacts on their
rights, land, and resources, funding should be provided, so that the First Nation can participate in a
meaningful way.
Funding is also addressed in a recent case from the Supreme Court of Canada, Clyde River,3 a case
involving company who applied to the National Energy Board for approval to conduct seismic testing on
ecologically and culturally sensitive waters within the territory of the Inuit. The Court in this case found
that the consultation process failed. In explaining why, the Court focused on funding, signaling that it’s
not enough to give communities the ability to participate in consultation processes or hearings if they do
not have the necessary funding to play an active role.4

2 2017

ONSC 3456.

3 Clyde

River (Hamlet) v. Petroleum GeoServices Inc., 2017 SCC 40 [Clyde River].

4 Clyde

River at para 47.
4

ACCOMMODATION
The draft Guidelines say that the Crown may be required to take steps to accommodate an Aboriginal or
treaty right, and that consultation may reveal a need to accommodate a First Nation. While no particular
form of accommodation is required, the constitutional duty is called “the duty to consult and
accommodate” – accommodation, even where the duty may be at the ‘lower’ end of the consultation
spectrum, is an important part of the duty.
Accommodation is a balancing of interests and it should always be an option to governments. Even
where there will only be minor impacts to lands, rights, or resources, the Crown must be willing to
address First Nations’ concerns and mitigate impacts on their rights. Previous cases have said that
consultation must be more than just an opportunity for the First Nation to “blow off steam”. In the words
of the Supreme Court of Canada:
Consultation that excludes from the outset any form of accommodation
would be meaningless. The contemplated process is not simply one of
giving the Mikisew an opportunity to blow off steam before the Minister
proceeds to do what she intended to do all along.5
In Clyde River, a lack of accommodation was a key factor of why the Supreme Court found that the
Crown breached its duty to consult.6 The Court noted that the changes the proponent made to the project
were “insignificant concessions in light of the potential impairment of the Inuit’s treaty rights”.7 The
Court also noted that some of the ‘concessions’ made were not even concessions at all – they were
things that were already required by industry practice guidelines. These comments combined suggest
that:
1. accommodation must be both significant and proportionate to the harm that will be caused by the
project; and
2. accommodation must be responsive to the concerns of the rights holders (i.e. accommodation
must be linked to the impacts raised).
Impacts do not have to be significant for accommodation to be required. And whenever accommodation
is provided, it must be proportionate and tied the impacts to Aboriginal and treaty rights and interests.

On the Horizon
The regions in Ontario, most notably the PTOs, are engaging directly with MIIR on these consultation
guidelines. Deputy Grand Chief Peters (AIAI) and OKT lawyer Sara Mainville had tabled a draft
document and guidance around a “consent” based policy. It would seem an important role for the next
Special Chiefs Assembly to mandate coordination to ensure that the province-wide policy on
consultation is suitable for all regions and treaty partners.

5 Mikisew

Cree First Nation v Canada (Minister of Canadian Heritage), [2005] 3 SCR 388 at para 54.

6 Clyde

River at paras 50-52.

7 Clyde

River at para 151.
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COMMITMENTS FROM CANADA REGARDING RECOGNIZING RIGHTS FALL
SHORT OF THE TRC’S CALLS TO ACTION AND UNDRIP IN NEW BILLS
C-68 AND C-69
Just one week prior to a February 14, 2018 speech renewing commitments to “recognition of rights” by
the Prime Minister – his Ministers announced “better rules” for federal environmental regulatory law,
namely Bills C-68 and C-69. Bill C-68 largely rolls back the federal Fisheries Act changes of 2012. In
2012, then Prime Minister Stephen Harper had gutted environmental law through federal omni-bus bills,
most notably Bill C-45, and the resulting outcry was “Idle No More.” However, many of the 2012
changes to the Environmental Assessment Act, Navigable Protection Act, and the National Energy Board
Act, will continue in Bill C-69, which will “water down” key protections for the environment in favour
of resource development and corporate investment.
Canada has only their “high flying” rhetoric to blame for raising First Nation expectations that in fact,
we would see not only the United Nations Declaration on the Rights of Indigenous Peoples in the
preamble, but we would see specific measures to meet the standard of “free, prior and informed consent”
within environmental regulatory decision-making:
“Ensuring Indigenous communities are full partners in the environmental assessment processes is a key
element of renewing the relationship with Indigenous peoples. Our Government is committed to carrying
out early and ongoing engagement with Indigenous peoples as part of these important reviews. We are
committed to renewing the relationship with Indigenous peoples, based on the recognition of rights,
respect, cooperation and partnership. ”
- The Honourable Carolyn Bennett, M.D., P.C., M.P., Minister of Indigenous and Northern Affairs
(June 20, 2016).

Overview of the Legislation: what’s in and what’s missing?
On February 8, 2018, Canada introduced Bill C-69 that would replace the federal environmental impact
assessment process, replace the National Energy Board and amend the Navigation Protection Act. Two
days before, Bill C-68 proposed amendments to the Fisheries Act. The proposed legislation provides the
most significance indication to date of how the federal government intends to meet its commitment to
implement the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). Sadly, all
indications is that they will do no more than what the common law (or past court judgments) require.
First Nations had made several good recommendations about implementing “better rules” in the
eighteen months of engagement with Expert Panels, legislative committees, the Ministers involved, as
well as within a final “discussion document” phase gathering submissions online.
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BACKGROUND
Surrounding the release of the legislation were key talking points from federal officials around the rights
of Indigenous peoples. Respecting the Crown-Indigenous relationship, broadening the scope, ensuring
early and ongoing participation, strengthening cooperation, strengthening transparency, considering
Indigenous Traditional Knowledge, and addressing cumulative impacts were the high-points in the
government announcement. Sadly, these claims are all conflated as the Bill is not much different from
its predecessor 2012 legislation.
The most glaring omission was that you will find no reference to cooperative or collaborate decisionmaking or the United Nations Declaration within its more than 400 pages.

INDIGENOUS PARTICIPATION AND PROTECTIONS
The proposed legislation contains some new provisions relating to the participation of Indigenous
groups in federal regulatory processes and the protection of aboriginal and treaty rights. The highlights
are included below.

Indigenous Governing Bodies
Each act contains the terminology of "Indigenous" peoples, consistent with the practice of the federal
government since 2015. The term is given the same meaning as "aboriginal" peoples in section 35 of the
Constitution Act, 1982 (Section 35), confirming that the government never intended to deliver a
different legal meaning by the term.
There is now a new role for defined, Indigenous governing bodies, as those acting on behalf of
Indigenous groups, councils or people that hold rights recognized and affirmed by Section 35.
Indigenous governing bodies are now, somewhat unclearly, treated as a level of government under the
acts. This is proposed by specifically addressing the jurisdiction of Indigenous governing bodies under
modern treaties and land claim agreements. In addition, the Bill is providing for discretion on the part of
the government to enter into agreements to coordinate or delegate aspects of the impact assessment
process with Indigenous governing bodies. Similar to the practice with provinces and territories under a
“substitution” process that was first in CEAA 2012.
Indigenous Governing Bodies can lead a “one assessment” approach if the Government agrees within
the limited space granted within the new Bill. It remains to be seen in regulations, how timely the
negotiation process will be for the recognition of jurisdiction in the new legislative scheme. This
recognition is also broadly outlined in statements in the legislation about the federal government's desire
to create renewed relationships with Indigenous peoples.

Codification of the Common Law (as understood by government officials)
All of the acts also include a general principle affirming that aboriginal and treaty rights of Indigenous
peoples under Section 35 must be “taken into account” and requiring federal decision-makers to
consider any adverse effects on those rights within the respective regulatory processes. In certain
circumstances the types of interests to be considered may been broadened, but the sections are vaguely
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written. One example is in the decision about whether a designated project is in the "public interest"
under the proposed Impact Assessment Act, the decision-maker must consider the impact on the
Indigenous group (benefits/negative impacts) and not only the adverse
impact on rights. The underlying policy is to allow a decision-maker to
consider factors such as the positive economic impacts from the proposed
activity on Indigenous groups. Arguably, it would be better to include a
“consent” based regime where the Indigenous peoples themselves balance
the positive and negative impacts. Potentially, benefits flowing under
private agreements or similar “resource revenue sharing” arrangements
between proponents and Indigenous groups could be information included
in a “sustainability” assessment.
The Impact Assessment Act includes an early planning process that will
allow First Nations to participate early. Unfortunately, the federal
government only requires the Agency to “offer to consult” Indigenous
groups during this stage and therefore, the process is more than likely to be
under-inclusive rather than over-inclusive. While in practice these
activities are already being carried out by many proponents, early
engagement in legislation provides some advantages in clarifying
expectations about the government agency’s role. This requirement will be
a welcomed improvement from both Indigenous groups and proponents
that are often critical of the absence of the Crown during early-stage
consultations. But, it could be made better.

Indigenous Knowledge Systems
The Elders of several First Nations have been asked to share their critical
knowledge base to better inform planning and development in Indigenous
territories. There are several procedural issues within the existing
processes and many calls for protection, capacity-building, and a more
systemic system of ensuring Indigenous ownership of the information
throughout is not found in this legislation. The collection and use of
Indigenous “traditional knowledge” to inform, if provided to the
government, the Agency’s or Minister’s decision-making. In many
situations, federal decision-makers will now be required to consider
traditional knowledge, if provided. Additional protections to ensure that
traditional knowledge is kept confidential, and make clear that the
information being protected is key to reconciliation with Indigenous
groups during regulatory processes will likely be part of many First Nation
submissions to legislative committees and the Minister before the bill is
made into laws.
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Other Participation
Increased Indigenous guidance includes representation in the agencies tasked with controlling the new
regulatory regimes. Bill C-69 includes the mandatory appointment of Indigenous persons to various
positions and the expansion of advisory committees focused on the interests and concerns of Indigenous
peoples. An important reform is that the Canadian Energy Regulator (that replaces the National Energy
Board) must now have at least one director and one commissioner who is an Indigenous person. Key
engagement on how Canada consults First Nations to ensure they have “champions” for Indigenous
rights appointed or co-appointed to these roles, will be an important future discussion (in the next few
months).

COMMENTARY
First Nations must re-engage with the federal government to ensure that the government is held to task
for overly exaggerating their commitments to Indigenous rights both before the federal review began
and during their announcement of the two bills. This government has repeatedly been very tentative to
move beyond the common law in regards to section 35 rights recognition. In fact, their overemphasis on
modern treaties as the only certain instrument of treaty rights is a very colonial view on section 35
rights. Arguably, modern treaties transform Indigenous rights into Canadian legal rights. “Rights
recognition” only through negotiation, is not the path forward for many Indigenous treaty partners in
Ontario. They would rather have their existing treaty rights “observed and implemented”, a standard
within international law.
The major problem with Bill C-69 is the amount of vague language and discretion afforded to final
decision-makers throughout the Acts. A friendly government may well do all that they can to ensure that
the “spirit” of the reforms is met through a truer and more sustainable regulatory regime with better,
more principled decision-making. However, vague language can be interpreted much differently from a
less-friendly government in the future and the discretionary use of “taking into account” will allow
future decision-makers to discount impacts to Indigenous peoples for the larger benefit of the Canadian
“public interest.”
These are not the better rules that Minister McKenna and her colleagues have celebrated. It would seem
that the tremendous effort that First Nations had invested in the engagement around EA reform may
have been largely wasted. Better rules are the Indigenous laws and jurisdiction that should have space
within a collaborative and cooperative regime of environmental decision-making for our shared future.
Treaty implementation continues to be at the heart of the work towards an honourable, mutual
reconciliation effort between First Nations in Ontario and Crown governments.

NEXT ISSUE
The second COO-OKT newsletter will focus on Nation-to-Nation relationships and treaty
implementation frameworks. It will also continue to update you on progress made on the Ontario draft
Guidelines.
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